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a wraar where the parters uneslly appeas
nl-luhrll'd:r asid are am |:-|rr||r||.1r conreal of
the dennlmly. Ciownd neutrals began ghe
sesxion by empowering the parricipants
e eakoe chagge by assuring them chae they
will wleimarely dictare rhe ouwcome of the
mediareon, and thar the neurral’s eole is
wcslely ro Facibirere a dislogise rhar wall lesd
cix & fadr compromise

Chice rhie parmies fecopmd ze thar they are
bk im comerol of cheir deszing, chey aw-
ally gravitate towarnds secchement becawse
it ishuman natare coeliminare the chings
that cause youo stress. For che partees, thar
can best be accomplished by resodsang the
litigatiom racher than returming conened
over ther colbeotve Futwnes to s groff padge
or ury of srangers

Thie tewee 0 the mediation mass b set
by the atbommeys for the parties. They mst
comvry & miandaet of congiliation rather
than confrontation. Susorsshsl mediaton

Fu.lq TI."lII.1 r|'|..|:_ ll'lr |-|.|rlln |1.r|.1.' o S i
e e iag e oot ||11aH!|' T r.l...‘l:r b [\ruI: an
end o ther dispuge. That reguines oot
pre-mediarion preparasion of the clents by
their antornevs. MNever leg vour clienr come
o £l medrarion codd, weirbouwr aey coach-
ing abour the benefies of compromdse and
thie Wy il F«l.m 1o achieve serrlement,

The meosr skilled and successfual Law-
wers ar medianions know how o wesve the
nonsmanstary deal posies thar are crimical
o cheir opponent into their o sectlbe-
ment proposals. It is the constane search
for @ “win-win” sodusion that creages the
positive muindset thae ensds im settlement
Tradissonal asbvocacy has bicle place in a
miccessful medianion unless it is wichin
the privacy of a mediation caucus and is
intended o arm the mediator with the
argumonts he ar she vse g0 make the
ather party better understand the claim
af the defemses

Ultimatums are toxic to
mediations. The psychology of a
successful mediation is built on

the assumption both sides are
seeking a solution that the other
side can accept. That mentality
keeps the parties and counsel
committed to settlement.

kenerw ehat settloments are maee often the
rh:..]u;l of the partics I.ut:nng s eraidy
Haren 1o omie &isol Ber rather then ullu:m:g
st cach otler, which I|J.,-|.|-rm sithed ey
are sl advocating rarher than medisring,
Irds om rhse beosd plase of underaanding
b ofppenad g view paaing char you can find
elaar dsland of commen ground upos whah
a faircompomise can rake roor and grom,

Aomedianon succeeds when the media-
o can coenvinge the parcees po craft a sene
ment thar meets boch parties’ essencial
goals. The crick is oo get the parties o
clearly differentiare whar chey need from
whart they wanr. The parties achieve real
closwre from a sertlemnent thas fixes their
respective futures and keaves the past in the

n Georgin Trial Lawwirs Assoolaibon

Dhuaring the maedisrion, the plainedis
Ll.'n‘_rrr |ﬂ'1r|l !-l,'I'I.'l I.'qlllﬂfh.‘l (1= F'I.I'" thrar EEd-
digsninal fole nl'rr!.-uu_.l; v fiedxiiEe [heer
clienir's pecomesy cvei ar the i of &
woekalde comspeamiie. The defenas srroe-
ney then becomes eneeenched in beliee
irg ehar &' cheis koo ger the plainniffeo
aceepr the very munimum 0wl rake o ger
the case serrded. Boch lawyers become coms
fromgarsomal inscead of working wopether
o pairaue a condiliarory straregy where the
plainciff asks for an amoune thar meets
their economic needs and also eliminaces
the risk of a defense verdicr and the defen-
danr focoses on s need 1o dliminace the
risk of a substaniial judgment for plaimnff
and mitigare linigation coss. Boch sides

sk camnie, b beaat oo the medeagorn, thar
I’u.j.' II|.||:|' Want Eo 1|rlr|; I:hr-]lliu.nlr and
will inegiere chur ehieir 0ffers comumunacan:
rhar sennimens

This arricle offess ren pracrical poinr
ers desigred ro help vou prepare for a suc
cessful mediarion which gers vour claent
ro “wes” within che paramerers of whar
boch sides come to Believe, with che aid of
askilled mediaror, isa Faircompromise of
their dispure.

When Do | Schedule
A Mediation?
The pimumng of when vou schedulbe
o r mediaticom s important. Barly medsa-
rion affords the parties a grest opponunicy
o settle when fees ame sl relatmvely low
and more maoney 18 available to fund a fair
settlomamnt, Significant time and moeney
spent by citlsee sade an liesgation will gen-
-.'r.:l|:r' cauine thae ATt b bcostia mnee
enatrenched in thar prrsstioma, Splrahlt,g
llln;g-rlum coaln cain cither be the Iuggr'll
|,‘1..|.rr||.-r Eil lu_'“lrrrlrrl: (45 Ihrll-ﬁr o A RO,
Haie, casly mediarion (e, pre-distovery)
-,‘II.'H'l i mjl.-l_- weiie 1f Wi ..||.'||:'1 ||.;|.l.1,-
all ehe rll. R o sl feed to I|..'\-|.1.|:rJI|.'|:|'
walue your case. You have to undersgand
the strengths and weaknesses of your caie
fo b able i present your most effectne
cane bt he modiator. [Fyvou ept for an carly
meidiatem, | siheess you engage o soomae
basag pre-mediation discovery fo mesure
bath sides have the imformation you will
eruely moed to valise the claime
Schedule e maediarion on & dape whin
all dnlum rrl.lhrl. £4an :I:nl.ﬂ 1 prERaa
Ar a eranimaien, they mioar be svailabile by
Ir|rf4l|.'\-1||.' eyl ra coitletetae o |,l|||.|.||]| -
hm'..iur-u.g the sivediagsea,

Selecting a Mediator

The imponasce of ieleoing the

right medasrer cannot be over-
stared 1 you pracrice in a majos merropale
ran ared, you have a variery of mediagors
1o choose from, all of whiom have <differ-
el expericnoes, styles, personalices, and
approaches o mediarion. Generally, a
prime considerarion is o hire a mediator
with a demonstrated familiaricy with the
shstantie area relevant ro che claims,



Herirver, snlspect matter expertie i only
o qualiny pe conssder, You know yous
clienr and your oppesing counsd, You
want a mediator with the I‘:i!h; pq-rn,m.nl-
i.q.'.ﬂ:pﬂi:.ru:e. and repurarion 1o ger the
cake resalved.

(o your bomework. Speak wi:haﬂhq,uu
whao have wsed rhe medianmnes vou are con-
sidering. Mot mediagors can provide you
a lise of lawyers who regulary wse chem
o mediare cases. One specific question
oo ks youar ool leagues abour is the media-
o' cenacity: will the mediapor give wpon
the mediation, or wall they see the process
through and continue to work: with the
parties even afeer the mediamon itselfoon-
cludes to doeverything possibile to get the
matter resobved? Some mediations den't
settle wntil weebcs, even momths, after the
initnal session, It rakes an expersmnced
mediator po keep the partios engaged in 2
frtaatiie way o that frusration does not
Faece e enediaBios diubo dempuis,

There are cvilisatnre mediatoe and oori-
sulestive medisrors, Those thar cvluate
griwrally have conssderalds sulgecr mar-
Ert exportise b the afea germanc bo the
case and bring rhar expertiae eo bear in
the mediation process to2id the paries’
value of the dlaim. A consiltative medator
fosuses mare om the task of facilsating
commuanication of the parties” resprctive
premativas ko go imsure all dssues s clearly
artsculated and done ina manner wathout
rancar or undie adhvocacy, They ery go find
lusire 10 facilitating good commainiea-
e betwieen the parties In contrase, ghe
evalastne mediator sowarking pehelp both
anddes e Dot tlee cane mlghe be resclved
B they retusn to the adveriasial liesga-
eron proceis. They fooud on a linigation
resk wmalyses s the parties g2 4 sense af
what mi_g_hl: h;ppm Wrhe case was decided
:hmugh Iilq.uiun You meed po carefully
cotisider which kimd of meclisror is best
s el Fioor yomur case.

‘The selecrion of che mrdiaror isa grear
op portunaty for counsel wwork collabora-
civedy. fr can seq the cone for the mediation,
o moc anromancally discouns a potential
medizror juest becarse the opposing coun-
sel suggesrs them. You are mediaring in
the hopes that the case will sectle. Usinga

eneeliaton that yeua trast snsd st opponont
eecommernls and fespects, makes serebe-
et e Likely

Preparation for
the Mediation
Torakes cime amd & p.'-ud i ol
arraregic thimking ro properly pae pare your
clezor and the mediaroe for che medianion.
Wiy want £ @ it the medasrion wich a
definite caiccome in mind and a scracegy
designed coachieve thar goal. Thar being
raid, don't wr a specific weithement amount
as pour borrom lime, but come up warh a
range of possable valuations tied go pooof’
of cemtain key facts. Make sure you can con-
nect the amaount of your settlement offer
e the Facts aned Law applicalle poyour case,
When you can, you improve your chances

For setelement,

Conuader all the “whar (65" that mighe
arine Facenially aid Legally, and walk yousr
client thrmigh the varouis possible dut-
comes, tischidig full ictelement, partial
wtedement, the possibibiey af endisg the
day with aegetiations continuing, beav-
irigg with a high-bow agrecmsenr, & aoedia-
tor s proposal or dmpasse, IFiogation has
commenced, take time to explain to your
client haw the venaie fior dispute reselu-
twon is changing from an sdversamal pro-
orss o one whare the parties are frying
po collaborate by sraching a mutually
agrecable resolution

Mzke suee your ¢ Hene (8 not surprised
at medsation by bearnimg, for e firse tume,
that thoir case is mog a “slam dunk.” The
ety the cliene knows sbout the proce,
the better thary wall peace vo the highs and
leviirs o Pricelation session. Lawyvers some-
rirrves imake the misreke of sis ming ther
elsemr s Famaligr wicl rhe medisrion frFa
cess Cremerally, they are mor, You muase have
very candid comversarions wirh vour client
absoiar che realisrie ourcomes of 3 medias
i, and the possible curcomes ifichere s
a rrial, showld che case mor sexnle, The client
muast fully underszand the downside ofan
impasses che ime, expense, pavchoelogical
el risk and rhe possible pulbiliciey bitiga-
[Eon meight generate.

Vour cliens must understand from the
outiet they will need to make appropriate

cinerssions a5 the medustion progresscs,
All e afpen, the cients come 1o medis-
gioas pnawarye of the bargaining process,
g wise of CHCUSEE 4S8 way mpmgﬂ-.mwly
Eﬁuﬂ_lht?lll'tllhﬂm adeal Thechient
btmrnﬂfnun'utd.h}-rlu{mﬂm:ﬁquﬂ
thar rhey increase, or decrease, their Lase
sertlement proposal. So, i is importanar
ol iivvohee wour client in the sraregy of
the negodiation o chey Enderscand “how
the ganse is played.”

Emaosticns generalh non high ar medsa-
eianes. Make sure the plainpoiff undérstands.
thar the newrral means no disrespect by
snggesting that vour proposal is too haghoor
ke, Help your clienit differensiate between
a compromise thae settles the cave, and
the amount thae wouald Fully compensage
them for their injury of whatever harm they
miffered. Prepare them for the likelihood
that bach the partecs wall likely stare ar
unrealistically low and high propedalu It

k4 jusat & prart of the proocs.

Pre-Mediation

Settlement

Proposals

Jumgs stare the process by ageeening

with your epposing counsel to extend
pre-mesliation settlement proposals, This
helps minimire the chance that the partics
coavene the medation but ane not inthe
war buallpark as g0 the value of the caie,
Tie your snitial proposals to e ovldencs
and law applicable 1o ywur case. Rescanch
werdicts and scttlemonts in sbmdlar cases o
provide some subarantiagion of your offer,
Do poe, hewever, condigion nsedlation on
Wi GppodiBg ALY mecting some ulel
FfLA At A3 5 e o s fioe e sl Latson
£o CCiEr Yodl are jur:l: pm'mm'ng thie well
whiete rhe sevrlemsent mlj;l'n: coise Frosm

Submit a Mediation
Staterment
T I.g-tm:l rule, youn shaowld
always submdc a mediation starement Ic
s essenmial char you educace the media-
roor. This will make him or her much more
effective at the mediarion. Include infor-
marion in yoar staremenst chat will allow
the mesdiator o understand your client's
emotional state and any other external

Winter 2014 ‘



IANUE S B Ed B 1imir & | st s |.'|1|'. S 1]
wertlement. Mediagoss often hear tlagr ehe
Erdfeodl Lif SECOW Y WRIALS | he case o O ED
el iarion s phar they “need ||r||'| with thir
clioztar ™ 1o ST eEpPeCLENICGNS sl emotions
im check 2o vhey can commmce the cléent o
congider a reasonable serrlement proposal

Cohedulbe a :'\lrl.'-ﬂu.'llnl.'lhlll'l F\llll\.llbr (e ]
Feremce wirh the mediaror o make chem
wwane of any manters pol prefer Bog o pur
tn wriging but feel they need 1o Enow in
oweler o ger a clear grasp of vour case and
vour propoaed settlement range

You should alzo conmider whether &t
makes sense to keep your medsation state
ment confidential. Often, the eschange
o mediation statements wath the other
taile betore the mediation albews the par-
tres the appontumey o more fully evilba-
ate the menies af the case ansd rl_"a'|'|1l1||'
apprapr ately warh don ndeTing rdener
of cane law s BT krionic glsiif af
Pl sl man I|.F'|,:II nislls have edanomie
.[J.ll'u._.:r i oo J3fw h'rl;u:;.; akbbosniacy Fren, thev
Beed to be calearlated smd avaclille Fr

disrrabgibsm 10 Wrakingg

- Creminal Y ngatiny
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DON'T JUST
LOOK INTOIT...

Delve Information Resources, Inc.
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Organize Your
Mediation Team
|J'l|1||.||I|]l|rJ.l TS all erufom
wne side of rhe modaer U maks seire ey
bBody's rales are eleas |'¢' defined. Generally
:Jl

The lowves wich the mose clienr comrace

e L Yl Pt sl e maore tham en

whoiedd be presens a5 thar i the Liwyer the
clieiu likelby rrisses the mose, Detaginere one
arpormsey oo take the lead in caucus nego
CLATIONS 50 yoal &re o speaking over each
vather, or worse, sending conmradiotony mes-
cages bo the other sde. Know in advance
whar documents you shoald have availabde,
and when o present them

Opening Staterments:
Present Your Most
Compeling Case
Az a general prachiee, the lawyers sheald
v g daleii sfabememii En ||..r|.\.' AR -
ally toas adveriaral For & risediagson, That
|.=-'1l'-5 wadd, i can be effecins do ket yaomir
clurmt make 4 |lr1-.'l._ spenang crieTimiial Al

Ebe e iabion. A ancere 2l well- seasoned

prfcermEaluan W a p|.1'.|:.| |rr'~.u:_.;,,:-r-.| wtothe

difendant acudiar fheer i durandr S piser
ghag ehe |l|.|.||1| T el peseefv well 41 ppeal
The defermdans can sbso we the apcnaing

erfafg 4% 4 Wal (0 cEPiees 4 SIN0EfE SO
Firment o fesalurion smd ERPTEAS R

wymmepat by for the |,-|.mu iFF wirhour admir-

g 1o any liabiliey. This helps defuse rhe
“demonirarsain of the defendame ™ thar gen
erates in ithe plainniff wo mach emonon.

16 wois decad e vosus neeed po make an opsen
ing scaremment, give some real thoughr asmo
how to presens your most compelling and
persuasive case ar the medianon withoat
being overly adversanmal. Dunmg che paint
session, avoud artacking the other parcy
ar averstating faces, as defemndants tend
o shur down ansd dig their beels in when
they peroeive the other side asbeing overly
aggressive or dishonest

A F-'\-I.11|.l|r|g Spening statement by
i|=.||:|r.'ll"-. conarsgl seldom meeeaies che
amoienid of the seitletisent, Ie (et of olten
drerrasr Fhe bilkelabeusd Ele ¢ ane will setele
ar akl H-:l:lg Iﬂ'l.'rl\'.l.ﬂ.‘n_"«m‘h.‘ 151 36 dghti-
Eiis AEREETiral ey makes the medwrar’s

5-\.l|.l wiore didTieule e alss cavises WLkr
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epposng eosiniel o view o as unfamal-
tas with the medisrion process, 1o s you
s an obarugrion o serclemens and haer
vour credibiliny.

IF you make an opening statement,
rake adhanrage nﬁtchmlngy o make an
effecrive presencagson. A PowerPodne pre-
sentation containing images of key dood-
menrs, or & video allowing rhe defendant
o pareview what they could expect arerial,
can be powerful and persuasive.

Pursue the Caucus
8 MNegotiations
Positivehy

Cine mistake many lanyers make in
planning ther mediation ssrategy 13 chey
commit bo the client to advocate an inflex-
ibile “bottom line” number before thev ever
got e the mediagion, Iniurance-hased set-
eleiemnes ane frequenely fruseraeed dus eo
the arbitrasy limeis wee by ld_wlllrh whis
v irt Sectnially avvend the mediagnan and
eherefiane di pot benefit from the proce.
Putiag contrml of wettlensent i the hamds
of an gbenter desssion maker san defear
ehe prirpase of mediapion, and, = many
w3, |8 inconsdstent with the obligation
£ mediate in goad Faich.

Taibar yemir demands at all times fothe
law and evidence in the case. 'Whemn pre-
snibing subsequent demands during ehe
madiatzon, kegitrmise thoae numbers by
expeessly posnging osit the specifi reasons
Far haerm, Mediations breakdenn whim they
musph intoasictions, and alfers and coun-
eeri bocome numnbers divarsed From any
clijeceive Fatioiuale. Correspondingly. pay
areatboi ta tlue feasons bebiind the cahicr
arde s eouates offee And ey o menrposate
ary pormons g make sense wosettleiment
sEaErs 1o et Boch sides” e

IF negoriarions bog down afver several
tn;lungt::.-:mniﬂunuﬂhrﬂhu L TR
l:hing:u. alnﬂ; amnd narroew the FAp b rweein
the parries’ pn:i:i.:m:..':‘mrﬁ:-;mﬂmh:lbc
o agree o a serclemens of the dlaim, nogo
ieliver ulmumaruams. The pamy who bramds
a proposal as “best and lase offer” is only
increasing the possibility of an impasse.

Drom 't foeger abour non-monetary rerms.
In a mediation the parties have che abil-
iy to adddress izsues thar would not be

addresscd iF the matter goes o tresl In
employment cascs, for cxample, the par-
Eigs can negoriate what type of eelceenee
the -,-mp!q,q—; wll ptmuqh, O AUALLOR
of healeh benefins, nmn-di:.p.l.uym:n:
perens, and siemilar tssues char can be of
grear impmuna.‘t o the Inrliu.. bue nar
meceasarily oo s cowrt. More imporranthy,
if rhere sre moR-monECary rerems thar are
goimg go be real encking poincs, don'twair
il che very end of the negoriation proces
o raise those ixsues

Lae your mediator as a resource dur-
ing the negonianion process. [F yoa have
sebocted an appropriare mediator, youo
whosild trase their judgment about how ta
presemt demand s, nwhether to make certain
comcesssons, and how particular messages
may be recenved by the ather side.

The successiil attorney at mediation
kerps the mediator (n opposing counily
caticies room, That i beit acaomplhed by
having a good megetiating plan. falloing
yuuir medistoss advice, and Leepding voust
elienraspanes high, Avoid brooming angu-
nengatie with the isediacoe au heoe she i
eruily a eviteal and cammiteed b finding
FRTECTIATs 1] :ur]-p:dug;ﬂ.ut.

Have Patience

and Conclude the

Mediation Process
with a Term Sheet

I an ageeement s peached at media-
eion, alwavs draft an enforerable sertbe-
T SEETCETICNE, OF 34 & SR I, & Eenm
heet srtting farth the marenal seetlenment
ecrimi{both moncrary snd non-monetasy)
thay vhe parvies can agres eo, Take the
eifiae bav elinciens weirls vour clicsie whethier
a seruciured serelement i Wur.u
thar s & g:-:rd way b increase value and
ETA ] P [N,

Alediamon i 3 deliberace process thar
often sems o go showly Bur 3 cxse char
settles in ome day versus ewo-plus years
oof liskgarion is acrually an incredibly fasc
track For resolurion of any legal dispure.
Have patience and don't walk away unless
it's absolutely necessary. Again, rely on the
madiaror ro advise whether the partics are

rruly ar an impasse. If i is necessary o
walk away: discuss whether and when vour

sdfagar will follew up wagh the pastic
£ AR SRgoIng eflore to sesalve ghe o
eer, IF parpicular evadenriary magyers aee
lnql:ms poines, consider FECOMATTIANG 40 4
MmoTe OppeaTune rime, such as afrer a key
wirness's deposicion

Avoid Impasse
Ulrimiarunss are gomic 1o
enediarions. Avoid propas

als thar send mesagesof inflexibiliry. The
perchobory of a successful mediarion s
buile on the assumpeson bath sided are
wseeking a solusion that the other side can
accept. Thar mencality Beeps. the parties
and counse| commuitted to settlement. The
definition of “winning” in a mediation is
compromase. Yosi maist keep yosir clieng in
that mental *pone”™ o impasse broomes a
real possabiliey

18 the cancus negotiation proori bogs
disarn, caianider Ewo apt it One, adjouirn
g pegroup s reconsider yous posigaai
atid albow the rmediatos b tonttisic the
process eheough eelephoise sancuss; o,
v, walieat & modestor’s propssal, This s
prrocrss thae e often sueseiafiel bevasise i s
aserthemment rreommenided by the mediarar
racher than the opposing party. The parties
maisf responsd yes or no fo the mediaton,
there can be ma further negotiation,

Conclusion

Mediatson 18 a well-proven process
for dispute resalution, Every cival linga-
gaf meeds b develop skilli an this arca to
effectively repeosent litsgants in an ora
where the coit of Hebgarion o cxotldeant,
and ot clisiars aee better served by sodme
stiethid of slternatne dispure Fesalistion

Amthor Bio: Lee Parks i 4 seiios part-
mier warh Magks, Chesin & Walbere, witly
mare then AT vears' uprrinwr a4 a rrial
|.|I'I|':|H q:m:i.aJi:iﬂg 11 empln}'mf.ul: and
ciwil righu.]'llj_g_luun. He also serves as &
mediaros wirth Henning Medearion and
Arbicracion Service amd has sisccessfully
mediared hundreds of cases.

Auathor Bioo fenn Coalsen is an associ-
ate in the Atlanza office of Parks, Chesin
& Walberr, with a pracrice focused on
civil rights, employment, and business
litigarion. &
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