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NOTES

The Effect of Jury Size on the Probability
of Conviction: An Evaluation of Williams
v. Florida

I. INTRODUCTION

MANY FACTORS are relevant to an analysis of a judicial decision.

Some of the more important approaches emphasize: (1) how
the new legal rules are related to preexisting law; (2) the personal
or psychological reasons for the judge’s decision;' (3) the institu-
tional context of the court, in an effort to elucidate important
strengths and weaknesses in the legal system as a whole;® (4) non-
scientific appraisals of the practical, social effects of the legal rules

1 There are many problems involved in relating the judpe's personality, history,
cognitive structure, etc., m the decisjion he reaches in a particular cese. Present models
of individual behavior are not sufficienty sophisticated to deal with such broad questions.

ven cfe were @ model dhat adequarely described the JOdgE, theré would be enor-—
mous problems involved in gathering the personal data necessary to use the model in &
given case. The problems ther arise in both maodel-conseruction and data-gachering
are discussed in Lewis, Systems Theory and Judicial Bebavioralirm, 21 CASE W REs. L,
REV. 361 (1970), which focuses particularly on = study of Justice Black.

2 The insticurional context of the court can be analyzed from a number of perspec-
tives. Sez genmerally L. von BERTALANFFY, GENERAL SYSTEMS THEORY; FOUNDA-
TIONS, DEVELOPMENT, APFPLICATIONS (1969). One of the issues in this caregory
is the sufficiency of the adversary proceeding. The presentations are made by two or
more lawyers before judges, and rarely are pay of these persans expert in fields other
than the law. The effiescy of such a format is questionable, buc one cannor hestily con-
clude that another body would be more capable, One alternative is w leaye more de-
cision making to the legislawre, but there is no guarancee thar a legislaure will make
an intelligent investigarion before it acts. And even when such an ittvestigarion is made,
ihere are serong tendencies for legislators to disregard the resules and follow either
their own viscerzl feelings or the mast expedient polirical royre, See, e.p., J. KAPLAN,
MARIJUANA: THE NEW PROMIBITION ac ix-xit {1970).

Legal problems ate often reesed superficiaily, and this seems partially the faulc of
the law schools. The schools dre ‘one of the most Impor@nt insticutions in the legal
system, bur they provide little educarinn beyond the mere arc of manipulating legal
rules.  Many persons have supgested thar they should become more social science ori-
ented to remedy this deficiency.  See, eg., S. Fox, SCIENCE AnD JusTicE (1968);
Derham, Legal Education — A Challenge to 1the Profersion, 43 AustL, LJ. 330
{1969); Traynor, What Domesdey Books for Emerging Law?, 15 UCL AL, REV. 1105
(1968). Some law schools have already initizsted new eourses thar depare radically
from the narrow, traditional zppronch.  For example, Yale Law School has institured
a program of Law and Modernization whose goal is 10 combine political, social, and
economic developments intg o policy of zocial change through the use of law. Ses Yale
University, Bulletin of Yale University: Yale Law 8chool (1970),
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of the case and of alternative legal rules:® and (5) scientific and
quasi-scientific analyses of the effects of alternative legal positions.*

The case of Williams v. Florida® ~— which held that a jury of
six persans is constitutionally sufficient in a criminal trial — can be
fruitfully analyzed from most of these perspectives.  Ounly the first
approach (a comparison of the decision with preexisting law)
would be of little value. The issue of jury size is a relatively iso-
lated one and does not fit easily into a general legal doctrine. More-
over, because the Court squarely rejected earlier cases which said
that 12 jurors were required by the Constitution,® there is o room
to reconcile the Williams holding with other decisions. For any of
the other approaches, Williams provides excellent material for an
informative study. Statements peripheral to the case shed some
light on the values of the Justices that were not articulated in the
actual opinion, but which probably affected their decisions.” Also,

4 This category refers o any hypothesis about the impace of the decision thar seens
plausible bue does nor rely on empirical dazm.  These hypotheses are simple w create
since they require no experimental work and draw only from one's inmitive notions
abour human behavior, It is unwise m base a decision on such superficial grounds.
For example, the longstanding American dogma abour the effects of parnography has
recently been undercur by an empirical smudy, Kant & Goldstein, Pornography, 4
PsYCHOL. ToDAY, Dec. 1970, ar 58.  Actual behavior may often be the opposite of one's
inmitive conceptions, See gemerally Moynihan, Eliteland, 4 PsycuoL. ToDAY, Sept.
1970, ac 35.

4 For example, instead of guessing ar the effects of Mepp v. Qhio, 367 U.5. 643
(1961}, on the police and on judicial sdministradon, Stuarc Nagel has studied the ac-
wal impact of the decision on these institutions. See Nagel, Testing the Effects of Ex-
eluding legally Seized Evidence, 1965 Wis. L. REY. 283. See alio A Study of ths
California Penalty Jury in Firse-Degree-Murder Carer, 21 STAN. L. REV. 1297 (1969)
(special editior). For a penerz] discussion of such empirical testing, see THE IMPACT
OF SUPREME COURT DECISIONS (T. Becker ed. 1969).

An appraigal of the role of the social sciences in the legal process is difficult. These
disciplines rarely provide the conclusive, quantitative results typical of the nztural sci-
ences. Ivis seill an open question whether the problems in analyzing human hehavior
pose wlimate differences from those grising in the namral sciences.  Ernest Nagel,
among others, believes thar the difference is only one of the degree of quantitative com-
plexity, rather than unavoideble, gualitative differences. Ses generally B. NAGEL, THE
STRUCTURE OF SCIENCE; PROBLEMS IN THE LOGIC OF SCIENTIFIC EXPLANATION
(1961); A. KAPLAN, THE CONDUCT OF INQUIRY; METHODOLOGY FOR BEHAVIOHAL
SCIENCE (1964).

5399 US. 78 (1970).

§ln order 1o hold that the sixth amendment allowed che six-man jury, the Court !
rejected six cencuries of common law twradition and aumerous Supreme Court pronounce- |
ments, Id. at 125-29 (Harlan, J., concurring).  For previous Courr decisions embody-
ing the prior law, see Patwon v. United Seares, 281 U8, 276, 288 (1930); Rassmussen
v. United States, 197 U.S, 516, 519 (1905); Maxweil v. Dow, 176 U.S. 581, 586
{1500); Thompson v, Uh, 170 U.S. 343, 349 (1898).

T There is some indication that a primary reason for the decision was to lessen the
states’ burden of maincining their systemms of crimingl administration. Chief Justice
Burger believes that "jury trials [slow] the wheels of justice” and apparently suppors
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the quality of the analysis accorded the six-man jury problem raises
questions about the adequacy of our legal institutions to deal with
difficult behavioral questions.®

Yet the fifth approach, a scientific appraisal of the potential
sacial impact of Williams, is probably the most important.” A func-
tional analysis of jury size is a prerequisite to a practical assessment
of Williams. Such an analysis is equally crucial to the strictly legal
issue because the Court explicitly held that the constitutionality of
the six-man jury would turn on the operational importance of the

their aboliton. N.Y. Times, Sept. 8, 1970, s 1, col. 3. Bar ¢f. The Plain Dealer
{Cleveland, Ohiv), Nov, 13, 1970, at 11, col. L

8 The question here is whether the Justices, their clerks, and the acorneys are capable
of correcely using available knowledge. The Counrt's snalysis of the behavioral problem
in Williams —— whether & six-man jury would remn che same verdices as 2 12-man
jury — did not meke full use of available theory or dat.  See motes 23-31 dufra & nc-
companying wxt. The Coust's use of smtistics has often beea open 1w criccism.  For
sxample, an explanation of the defeces in the Courc's guidelines for jury discriminarion
cases is given in Finkelsiein, The Application of Statistical Decision Theory to the Jury
Discrimination Cases, 80 HARv. L. REV. 338 (1966).

The quality of the srguments presented by the acorneys in Williams raises further
questions about the instimurional context of the Courr, Counsel for Johany Willizms
allocared a lirle over one page o the constiusionality of the six-man jury end did aot
intimate that 2 jury's size might affect its verdic. No fuaceonal comments whatsoever
were made. See Brief for Petitioner 8-9, Williams v. Florida, 399 U.S. 78 (1970).
Without proof of e verdice differential, there is na apparent prejudice 1o the defendaar,
and consequently his claim could only rest on history.

The six-man jury issue wss not even mentioned in an amicus curiae brief. Ir is
especially odd thar the NAACP did not challenge the smaller jury. With 2 six-man
jury, racial diserimination in the selection of jurors becomes even more difficult to prove
than it presendy is. Since only half as many jurors are used, swdistical fucruatons be-
come mere pronosaced and scral disceimination requires showings of very egregious
imbalsnce. Cf. Finkelstein, supra. .

This lack of actendion w the qguestion has at least two possible explanations. One

«tan be drawn from Justce Harlan's belief thar no one thonghr the Courr would find
the six-man jury constitutional, See 399 U.S. at 122 {concurring opinion). If he was
correct, no one would have been mosivated o investigate the question in any depth.
The other explenativn points o the deficiencies in che uaditional skills of the lawyer
in dealing with behavioral problems. This explenation places the nldmare critcism
on the legal system us o whole.

9 Any one problem in the analysis of a case is closely Intertwined with all the others.
The impact of a decision is never independent of the institutional context of the Court,
the law itself, or inoumernble other considemtions,. To fomis on one aspect aloae al-
ways raises the problem of reductionism, and some scieniists believe that the failure (o
countenance the entire whole can only produce coloroble conclusions.  See, e.g., L. vON
BERTALANFFY, t4pra note 2. Nevertheless, the sciendst always must steer becween the
overly narrow focus which loses its relevance and the overly broad focus that can lead
© no substantal conclusions. It seems fully justified ro concentawe on a functioval
evaluation of the six~nan jury. The effect of Williems on the accused is certainly broad
enough to be veluable, ver sufficiently defined 10 allow meaningfu] conclusions, More-
over, 4 functional analysis of the reduced jury was a critical efement in the legal decision
iself.  See text accompanying note 72 infra.
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number of jurors:* If size played a relevant role in view of the
purposes of the jury, 12 would remain the constitutional require-
ment. Thus, the Williams test gives due weight to the importance
of function and demands a thorough evaluation of how the verdicts
of six- and 12-man juries would compare. In its evaluation of this
question, the Court concluded that there would be no difference be-
tween the two. Consequently, the smaller number fulfilled the pur-
poses of the right to a jury trial as well as the traditional, larger
jury, and was found constitutional.

Accepting the constitutional test enunciated by the Court,*? the
threshold question is whether the Williams analysis of jury size is
sufficiently accurate from a functional perspective. The present
study answers this question in the negative. Neither the reasoning
of the opinion nor the references selied upon support the Court's
conclusion that either jury would return the same verdicts. More-
over, additional empirical evidence, not taken into account in the
opinion, implies that the smaller jury will indeed convict different
defendants. Because the constitutionality of the six-man jury rested
upon the Court's incorrect analysis, the Williamms holding is clearly
threatened. ‘
In reappraising the six-man jury problem, a brief discussion will
first be made of the elements of the jury that are relevant to its role
in the legal system. Next, the Court's evaluation of how jury size
affects this role will be criticized. After pointing out the deficiencies
in the Williams opinion, a more rigorous, scientific comparison of
the two kinds of juries will be made. Because this analysis will
demonstrate a meaningful difference in the behavior of the two
juries, the study will conclude with a reexamination of the narrower
legal issue — whether the reduced. jury satisfies the Court’s test of
constitutionality.

II. THE SurrEME CoOURT'S ANALYSIS OF THE ROLE OF
THE JURY AND THE IMPORTANCE OF JURY Size

‘The Supreme Court rejected the force of common law history
as an absolute command in Williams and instead directed its inquiry

10 See wxt accompanying note 72 infra.

11 This study will show thet Williems was decided erroneously under n coreect ap-
Plication of the Court's own constitutionel rest.  One could go further and dispute the
test enunciated by the Courr, buc thar step will not be taken here,  Among other reasons
far this reluctance is the problem of the Conre's broad discretion in chepsing tests. Once
a constitutional question ariges, the Justices are essentislly unrestrained in deciding
which of the numerous types of wsts to apply. For a further discussion of this poiar,
see note 74 infra & sccompanying text
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to a functional appraisal of jury size. If the six-man jury performed
differently than a jury of 12, its constitutionality would turn on two
further questions. First, did this difference mean that the smaller
number frustrated the purposes of the jury, or was the change un-
objectionable? Second, if the reduction in size did derogate from
the purposes of the jury, did the Constitution alone demand that
the traditional size be retained? Before these questions can be re:
solved, the role of the jury in the legal system must be defined. In
this section, the Supreme Court's view of the purposes of a jury trial
will be examined. Then, the way the Court evaluated the six-man
jury in light of these purposes will be critiqued.

A simplistic adumbration of the jury's function would be mis-
leading because of the conceptual difficulties that surround the prob-
lem. Even from a strictly legal perspective, a number of constitu-
tional rules provide a web of restraints that are relevant to the jury
in criminal cases.12 Yet, as complicated as are the legal factors, the
philosophical and behavioral problems are much more difficult.
Jurisprudential ideas about the jury as a decision-maker have run
the entire range of possibilities. The jury has been described as any-
thing from a sacrosanct body of rational factfinders to a group of
unpredictable, irrational commoners.® Unfortunately, because there

12 In a state eriminal triel, these roles have their origin in rhe sixth und 14th smend-
meats. See Duncan v. Louisiana, 391 1.5, 145 (1568); Bumper v. North Carolina,
391 U.S. 543, 545 {1968).

18 According to the classical noton, the jury abserves the trial, makes logical con-
clusions regarding the evidence, and then applies the relevany Jegal mles o those con-
clusions. Ses generally J. BENTHAM, RATIONALE OF JUDICIAL EVIDENCE (1827).
Modem psychologists, however, Place less emphasis on the rational, conscious side of
man, See generglly C. HALL & C. LINDZBY, THEORIES OF PERSONALITY (1957).
For an explication of the jury from 2 more realistic moadern swunce, see Broeder, The
Funciions of the Jury: Factr or Fistions?, 21 U. CHL L. Ruv. 386, 387401 (1954).

One school helieves the jury is incapable of using the law in = “proper,” rational
manner;

There are therefore three unknown elemenss which earer inw the general
verdict: (a) the facts; (b) the lew; (c) the application of the low o the
faces.  And it is clear that the verdict is linble 1o three sources of error, cor-
responding 1o these three elemencs. . . . The Zeneral verdice is s inscrutable
and essentlally mysterious gs the judgment which issued from che ancient
oracles of Delphi. . . .

As to the second element . . . the letw, it is & maver upon which the jury
is necessarily ignorant. ‘The jurors ure taken from dhe body of the country,
and it is safe 1o say that the last man who would be called or allowed o sic
would be a lawyer. They are second-hand dealers in law, and must get it
from a judge. . .. Indeed, can enything be more fzwuous than the expecrztion
that the law which the judge so carefully . . . expounds to the Ieyman in the
jury box will become operative in cheir minds jn its crue formp Sunderland,
Verdicts, General and Sperial, 29 Yarm L], 253, 258-59 (1920).

English and American literamre are repleie with tales of the jury, and e large por-
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are few thorough studies of the jury,™* there are no conclusive
grounds for adopting any one particular view,

In the course of deciding actual cases, the Supreme Court has
avoided being caught in most of the perplexing “extralegal” prob-
lems. It is possible to extract from past decisions a few concise fac-
tors that the Court has deemed essential to the jury’s place in the
legal process. OF course, the ultimate function of the jury is to re-
solve the question of the defendant's guilt. And a jury is preferred
over other means because it provides the defendant with “an in-
estimable safegnard against the corrupt or overzealous prosecutor
and against the compliant, biased, or eccentric judge.”*® This safe-
guard is secured by the “interposition between the accused and his
accuser of the common sense judgment of a group of laymen, and
in the community participation and shared responstbility that results
from that group's determination of guilt or innocence,”** When a
change in the number of jurors is made, the Court believes that the
jury's task of resolving guilt is unimpaired if a few features are
protected.’™ These critical factors are: (1) the requirement of
group deliberation; (2) the prevention of outside intimidation; and
(3) the assurance of a fair possibility of cbtaining a representative
cross-section of the community.1®

Williams concludes that the change to six jurors does not affect
these factors and that smaller juries would retarn the same verdicts
as traditional juries. Several theoretical reasons are given to sup-
port this conclusion, and it is also claimed that empirical evidence
corroborates the theoretical arguments. But an examination of the
opinion will show that the Court’s conclusion is unwarranted. Fiest,

tion of these reflect g very cynical impression. - See, e.g., Carroll, Trial of the Knave of
Hearts, in LAW IN ACTION 491 (A. Curiae ed. 1947).

1% The most extensive study of che jury was performed ar the University of Chicago.
See H, KALVEN & H, ZEISEL, THE AMERICAN JURY (1966), reviewed, Kaplan, 115
U. PA. L. REv, 475 (1967). A comment on jury research is made in Erlanger, Jury
Rerearch in America, 4 Law & Soc'y REv. 345 {1970).

15 Duncan v. Louisiana, 391 ULS, 145, 156 (1968).

16 Williams v, Florida, 399 U.5. 78, 100 {1970).

17 The Court’s view of the purpose of the jury will be accepred as final, The reluc-
tanee 10 criticize ther view is bhased on several considerations.  Even on the basis of the
Court's interpretation, it can be shown thar Williams was decided wrongly.  Also, the
principal aspects of the jury thar are relied upon in this study are well earrenched (for
example, the idea that the verdicr should be represeniative of communiry thought) .
In addivion, a complete explication of the jury's role opens & morass for which there
presentdy are no finzl aaswers, See notes 13-14 rupra & accompanying exr.  Conse-
guently, a criticism of the Court's Position might not tead o a beerer resolution of the
question,

18 Willimms v, Florida, 399 US. 78, 100 (1970).
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the Court considers whether the probability of finding at least one
juror who insists on acquittal is greater with the larger jury, and
Consequently the chances of escaping conviction are preater. The
Court rebuts this argument by asserting that the opposite Is equally
true — the probability of finding one person determined to convict
is also greater with 12 jurors, so acquittal likewise seems more diffi.
cult to obtain.® The Court's reasoning has a superficial appeal, but
it is true only if the available jurors® are equally divided on the
question of the defendant's guilt. In the more likely situation
where the available jirors are not equally divided,” the probabilities
of selecting an innocent-prone and a guilty-prone juror are not the
same, as implicitly assumed in Williams. The Court's reasoning is
completely undercut by this fact, Moreaver, the compound proba-
bility of selecting several jurors of one leaning or the other varies as
the size of the jury is varied. Consequently, it seems that the over-
all’probabilities of conviction and acquittal are changed when the
number of jurors is reduced.

More important than this error in logic is the Court's failure to
draw on the avaijlable empirical evidence describing the behavior of
small groups in the process of seeking consensus®®  There is little
validity to ostensibly logical views of jury behavior in the absence of
empizical verification®  Williams does purport to rely upon several
“studies” to infer “there is no discernible difference between the re-
sults reached by the two different-sized juries,"*® but the references
cited™ do not support this conclusion. In one of the articles, the
clerk of a civil court summed up his general impressions and stated
that the verdicts of the smaller juries **‘in practically every case

1B Id, ar 101,

20 Far o discussion of who is an available juror, see note 43 infra.

M Ia the University of Chicago jury stdy, the peris fury was egually divided before
deliberation only 10 times out of more than 200 cases, These figores imply thar the
available jurots are usually divided unequally as well. (Various statistical methods
could be used 1o prove this conclusion, bur a proof will nes be included here. )

22 The probablistic jmpacr of the six-man jury (es 1o likelihood of convicron and
acquitzal) is fully exploined sr noes 35-63 fufre & sccompanying texc

44 See arricles cired nores 50-59 fufra,

H See notes 34 rapra,

n5 2

=9399 U.S. ar 101 (foornote omisted ).

* Cronin, Six-Member Jurier in Distriet Courts, 2 BosT. B.J. 27 (1958); New
Jersey Experiments with Siv-Man Jury, B BULL. OF THE SECTION OF Jub. Ap, OF THE
ABA (May 1966); Phillips, A Jury of Six in Al Cases, 30 ConN. B.J. 354 (1956);
Six-Member Jurier Tried in o Massachusetts District Cowrt, 42 1. AM. JUD. SoC'y 138
(1938); Tamm, The Fire-Man Ciril Jury: A Proposed Constitational Amenduent, 51
GEo. L], 120, 134-36 (1962}; Wiehl, The Six Man Jury, 4 GunzaGA L. Rev. 35,
40.41 ¢ 1968},
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[were] fairly comparable to those of the twelve member juties and
by the same token they [were] just as quick to find for the defen-
dants.' "®"  OFf cousse, such a totally unscientific opinion is of no
merit in a rigorous attempt to compare the behavior of the two
juries.®® It is devoid of any records of trial results and reflects noth.
ing more than the impressions of the court clerk, The other articles
cited discuss the obvious fact that reduced juries are somewhat
cheaper and more expeditious, but they provide no analysis of the
verdicts that are returned.

Finally, the Court argues that reduction of the number of jurors
does not affect the outcame since the proportion of jurors that the
defendant must persyade in order to escape conviction would be the
same with each size jury.20 Again, this reasoning implicitly assumes
that the available jurors are equally divided on the issue of the de-
fendant's guilt. In the much more common case where the jurors
are not equally divided, a variation in jury size affects the probabili-
ties of obtaining the different proportions of favorable and unfavor.
able jurors*®  Because the probabilities of obtaining different ratios
of conviction-prone jurors are changed when the jury size is changed,
the Court's own logic (which assumes that the verdict is determined
by proportion alone) implies that the outcome of the trial is affected
as well.

In another aspect of the problem, the Court dismisses the ques-
tion of the representational quality of the jury. It states that a jury
of 12 does not ensure representation of all voices in the community,
and consequently a jury of six should not be much worse® The
failure to investigate the effect of diminished representation more
deeply is a fatal defect in Williamyr, It will be shown that the
change in representation is crucial _to the defendant's fate; this factor
l‘m?ﬁ%sely taken into account before valid conclusions car
be made about the importance of jusy size.

In addition to the behavioral issues that were raised in Williams,
there ate many Supreme Court decisions concerning the right to a

27 Tamm, supra note 26, ar 135 (guoting from a lemer 1o Judge Tamm),

28 Even #f the courr clerk had compiled staristics comparing the verdicts of the wo
juries, any conclusions hased on such dam would be very dubibus. Tg e such dam
praperly, one would have to know exactly what differences exisred berween the trials
that rook place in each of the rwo cawegories.  Problems of cetgris paribus would con-
taminare any inferences, unless it were shown that the uials were “sufficienty” ¢om-
parable.

20 399 U.S. 101 nd9.

30 See notes 21-22 supra & accompanying text,

31399 U.8. ac 102.
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jury representative of the community®® and to a fair trial® The
opinion does not refer to any of these cases, but the reason for this
neglect seems rather clear. The Court believed the six- and 12-man
juries would return the same verdicts; consequently, no harmful con-
sequences could befall the defendant from the reduction in jury size.
Unless the six-man jury increases a defendant’s chances of convic-
tion, he has no claim of prejudice to a constitutional right analogous
to the rights protected in these other cases.®* These cases are rele-
vant only if it is first shown that the smaller jury functions different-
ly, and to the detriment of the defendant.

To summarize the Court’s analysis of jury size, one can only say
that the reasoning is superficial and the conclusions are nnsupported.
Consequently, an @b initio study of the behavioral issue must be
made. This will be done in the next section, and the constitutional-
ity of the six-man jury will be reassessed in section IV,

III. EVALUATION OF THE PERFORMANCE OF
THE SIX-MAN Jury

The behavioral question before the Court in Williams was very
narrow. If both a six-man jury and a 12-man jury were hypotheti-
cally used in each criminal trial, would the verdicts ever differ?
Many difficulties would impede a general study of how the final
verdict is related to the trial, but a relatively simple model can deal
with the concise question in Williams. This simplification is pos-
sible because the most complex facets of the jury can be held con-

42 824, g.g., Carter v. Jury Comm'n, 396 T.S. 320, 331-38 (1970) and the cases
cited therein. :

33 See, e.g., Ridesu v. Louisiana, 373 U.8 723 (1963).

34 Usually these cases do not refer t an actuel increase in the chances of convietion,
but just vaguely refer to the requirements of a fair wial. The difficulty in showing the
impact on the defendaot is a prime cavse of the Court's nebulons approach in these cases,
This difficuley is discussed in Fstes v. Texas, 381 U.5. 332, 578-80 {1965) {Wearren,
CJ., totcurring) .

Acwal harm to the defendant probably does not have 1o be shown in coses of jury
represenmation.  Although e defendant has no right w represencation of all classes on
his particular jury; he does have the sight to 2 jury selecied from a general pool where
no class has been deliberately excluded or invidiously under-represented, See, e.g.,
Swain v. Alohama, 380 17.5. 202 (1965). Since the leading case of Strauder v. West
Virginia, 100 U.S, 303 (1880), 2 violation of this right invalidetes a convicton. Thar
Court may have believed minority defendants were subjected w an unjustly high chance
of coaviction, but this possibility hes never been relied vpon as che grounds for reversal.

A jury pool can also be challenged on the grounds thart it was selected in a manner
such that the probabilidies of conviction were higher than with a more fepresentative
pool.  See Fay v. New York, 332 U.5. 261, 278-81 (1947) (a claim thar the "blue-
ribbon" jury was conviction-prone was considered a valid challenge, but was rejected
there as unproven ).
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stant while only the size of the jury is varied. The advantages of
this approach are most easily appreciated if the jury is first discussed
In a very general context, and then in the limited context of size
alone.

The broadest possible inquiry would question whether the jury
is really a desirable part of our legal process? An answer to this
problem would require very accurate knowledge of the jury’s deci-
sion-making function and of jts other short and long termn social
effects.”® The complexities involved in such an ungestricted evalug-
tion become quite clear if the adjudication process is viewed as a
Composite of several phases: (1) the events that transpire within
th= courtroom, including the law expounded by the judge; (2) the
individual jurors' reactions to these courtroom proceedings; and
(3) the establishment of 2 verdict by deliberation. As to the first
of these phases, there s clearly a connection between what has oc-
curred outside the court (the alleged crime) and the trial proceed-
ings themselves, but little can be said about the particulars of that
connection.®  As to the second phase, the juross react to the events
in the courtroom in essentially unknown ways*®  Because our pres-
ent knowledge inadequately describes what happens in these first

35 This question has Played a part in varions decisions. See, e.p., Baldwin v. New
York, 399 US. 66 (1970); Duncan v. Louisinna, 391 1.5, 145 (1968} .

4 The significance of shore term effects ( problems of “behaving”) and long term
effects {problems of "becoming”) ere discussed in Gerard, Newrophyriology: An In.
tegration (molecules, nexrons, and bebavior), in 3 HANDBoOK, oF PuysioLogy 1919
(J. Field ed. 1960).

47 One probiem in creating past realiey 5 inrroduced by the inherenc innccuracies
of our semses. Heinlein's "fair witress” (who is trained 10 be 2 completely objective,
error-free purveyar of ohserved phenomena ) Mmay Iepresent man's posential, ree R,
HEINLEIN, Staamcer mv 4 STRANGE 1AND 95.10¢ (Berkeley Medallion ed. 1968),
but most personsg twodny are infected with che tendency m misperceive thejr serroundings.
Marshall, The Lvidence, 2 PsycuoLr, Topay, Feb. 1969, ac 48. See also Warren &
Warren, Auditory Husions and Confusions, 225 SCIENTIFIC AMERICAN, Dec. 1970,
ar 30.

There is also an entological problem because whas happens in eourr is simply noc
Buing 1 be the same ag whet aconally happened, There is obviously & diference be-
tween the sensory stimud] char impinge on o person PLesent ar an acrual evenr and those
that impinge on one who observes a courtroom reconstzuction of thar event.  The ulti-
mate effece this difference hus on the jurar's opinion of guilt is unpredicrable.

Anather difficulty is the problem of %:nnvc’ying the wonph sical aspects of the case
(such as emotion) intg the courrroom.  In one unusual approach w dhe probiem, a
court held rhar gpn atarney has the righe, and possibly the dury, w cry during the reial,
Ferguson v, Moore, 98 Tenn. 342, 350-52, 39 S, 341, 343 11897},

For & discussion and references regarding recreation of history in the crial colr, see
In re Tried, 161 F.2d 453, 462 0.21 (24 Cir.}, rert, denied, 531 1.5 8§59 (1947}
United Scares v. Rubvnsiein, 151 F.24 915, 920 nd (3d Cir.}, cert. denied, 326 U.s.
66 (1945).

35 . noes 1, 13 supra and new 41 fufra.
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two phases, there is a great deal of uncertainty in the adjudication
process. It is impossible to make definitive conclusions about the
overall behavior of the jury, or about the factors that determine the
verdict. But the third phase, jury deliberation, is much simpler, and
there are studies available that describe what happens during this
stage of the process.®

These difficulties are raised only to underscore a single point.
The impact of the Williams variable, the number of jurors, can be
evaluated accurately without reference to the first two phases of the
adjudicative process. Because the task here is to analyze the jury's
reaction to the courtroom proceedings alone,* the problems inher-
ent in correlating the fisst phase to the out-of-court events are ir-
relevant. The sole aim is to show what differences might arise in
the verdicts if a jury of six rather than 12 were used. Nothing in
the trial itself is changed, other than the size of the jury. Ultimate-
ly, it might be very informative to correlate verdicts to the “real
world” events surrounding the alleged crime, but a complete evalua-
tion of Williams does not require such thoroughness. Also, differ-
ences in the six-man case can be examined independently of how
each juror arrives at his predeliberation opinion of the defendant's
guilt (the second phase) becauSE an individual juror’s predelibers.

tion reaction to the trial 1s~TOT Atterted Gy THe Size of the jury.st A
juror would carry the same teelings into the jury room regardless of

39 See nowes 49-61 infra & &Ccompanying text.

40 The term “trial” will be used in this study o denote any one set of proceedings
observed by the jury. Thus, e trial is defined 1o include only those events in the coure-
room that affect the jurors' opimions. It is not meant 10 incude soyrhing that ocours
after the jurors depare for deliberation. This definition is more limited than the Een-
1al meaning of the word, which would include everything that happens through the
pronouncement of the verdice.

By concentrating on one unigue ser of coureroom evenss, a predicrive model can ar-
min a high degree of scientific merit. The entire ceteris paribus problem is circum-
veated by this approach, In the terminology of the three-phase formulstion, all the
difficulties of the first phese have been avoided by simply keeping the events conswnt
for each application of the model. The wiy in which the rrial proceedings nee relaced
to the alleged erime is nor a fecior,

41 The juror's inirial reaction, before deliberation, is assumed 1o be & {uncon only
of his menal constirion and whar heppens ia the courtroom. The juror's feelings
towards the defendant’s gnilr or innocence, ar the momens he enrers the jury room, is
wken o be independent of the size of the jary.

Even this apparently self-evident staement has several assemptions buried within
it.  Arnorneys might alwer their behavior (consciously or otherwise) before the smaller
jury. Likewise, the witnesses might be affected by the smaller juries in some subie
way, with a consequent modification of their behavior while testifying. The juror him-
self might experience a slightly different emorional stare just because he is 2 member
of & six-man group, rather than a 12-man proup. And this difference could manifest
iself by affecting his reaction o the rrial, All such effects are assumed to be stazistically
insignificant, although this study does not test this assumption empiricaily,
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the total number of jurors. Thus, the factors in the first two phases
can, and must, be considered constant in assessing the importance of
a change in the jury size alone. If the effects that ensue solely from
a reduction in the number of jurors is shown, the impact of Wil-
liams will be perfectly defined — regardless of how the in-court
proceedings are related to their historical referent, or what may be
the psychological basis for a juror's reaction to the trial.

The framework for analysis, then, is simple. A criminal trial
takes place, and two questions are asked: What would be the out-
come if a jury of six had sat in judgment? And what would be the
outcome if a jury of 12 had sat in judgment? First, a model of the
jury will be developed that copes with each unique trial.#2 To em-
phasize that specific trials are being examined initially, the subscript
""" will be used with each variable. After the model for the indi-
vidual case is completed, the impact of the change in jury size on
defendants as a whole will be assessed. Very briefly, the model will
tie the courtroom proceedings to the final verdicts in three distinct
steps: (1) a parameter will be used to characterize the jurors' re-
actions to the trial and statistically describe the petit jury just prior
to deliberation; (2) an analysis of jury deliberation will he made
on the basis of empirical studies; and (3) this analysis will be
applied to the predeliberation description of the jury to predict the
verdicts.

A, The Relationship Between the Trial and the
Predeliberation [ury

It each potential juror*® had actually observed the trial, a certain
fraction of them would be inclined to consider the defendant guilty
at the conclusion of the courtroom proceedings, immediately prior
to deliberation. This fraction will be denated by fe** Conversely,
1~f¢ is the fraction of the entire pool that would be inclined to be-
lieve the defendant innocent just before deliberation begins.*® This

42 The term “trial,” as used in this smdy, is defired in note 40 supra.

43 The jury pool spoken of here is nor swrictly the number of persons eligible w
serve on the jury, It includes only these persons who would not be excused or elimi-
nated during the voir dire examinarion for the partcular prosecution being cogsidered,

41 The variable f; does noc involve the difficulties thar vsually apply o behavioral
cancepts. See generally A, KAPLAN, supra note 4, at 34-83. It is a statistical fracton
thac thearetically could be obtzined by counting heads.

The only essumprion necessary for this study is that an f; value exists, ar lease in
the abstracr, It is not neeessary 1o be able w measure an f: value in reality. See wxc
accompanying notes 76-79 infra.

45 Only the slightest predilection rowards conviction or ecquicez] is sufficient for this
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characterization of the complete group of potential jurors is also
sufficient to depict the petit jury becanse the petit jury is simply a
statistical subset of these potential jurors. Thus, the single pararne-
ter, fr, correlates the trial itself to a description of the jury’s leanings
before it begins deliberation (within the statistical limits involved
in randomly selecting a jury from the pool at large) ® In other
words, both the entire complex of events within the trial and the
personalities of the jurors are distilled into this one variable.

Because a particular jury is merely a randomly drawn subset of
all the potential jurors, the probabilities of obtaining petit juries
with various fractions of conviction-prone members can be easily
calculated.  Stated in another way, one fact is known about’each
juror as he leaves the jury box to begin deliberation: The probabil-
ity that he believes the defendant to be guilty is exactly equal to the
value of fi. This one parameter determines the likelihood of 4 ma-
jority of jurors being conviction-prone, so that ‘

My, o = i 5 (F) (1= 1) X , and

- ( i (6— iyl

12
M, 15 = Z (f,)‘ (]. _ff)lz - )l p (1;2!_- I)! .

r=7

My, ¢ and M, 1x denote the probability that a majority'* of the petit
jurors that are drawn will be conviction-prone prior to deliberation.
As yet, this characterization says nothing about the verdicts.. The
M: formulations can be used to predict the final verdicts,  however,
if the deliberation process is adequately described.

categorization. It seems unlikely, then, thar there would be 2 sufficient number of purely
neatral persons o vitlate the sssumption thae "guilty-prone jurars" plus “acquirtal
prone jurors” equals neacly 100 percent. Moreover, the empirical evidence shows no
tendency for "neutrals” w emerge.  See swudies cited nows 50-59 infra.

- 30.0Of course, attorneys are not random in selecting juross, The searistical approach
taken here is valid, however, because of the way the "pool™ was defined.  See nowe 43
Jafira,

17 The strict majority ignores all che equally divided juries (where there are three

and three, or six and six, favoring convicrion and acquitral ). These special cases wiil
be reckoned with later. See note 62 infra.
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B. The Deliberation Process

A verdict of guilty or innocent requires unanimity in nearly all
criminal cases.®® To predict the verdicts on the basis of A, a con-
nection must be found between the initial position of the majority
and the final unanimous verdict that evolves through deliberation.
The Williams opinion refers to several studies to support the con-
tention that deliberation subjects the jurors in the minority to coer-
cive psychalogical pressures from the majority.® But the Court fails
to draw from a large number of other studies that are much more
akin to jury deliberations. These studies suggest that the initial ma-
jority will persuade the minarity to capitulate in a very large number
of the cases. This notion of “majority persuasion” is predicated up-
on many studies of small group behavior plus the relatively small
amount of empirical information concerning jury behavior per se:

(1). Experiments considering group persuasion and conformity
have always shown the majority to have an influence on the minor-
ity. The extent of the minority's capitulation is z function of many
varigbles such as group cohesiveness and group purpose, but even
very weak interactions among the members of the groups produce
some coercive effect.®®

48 See Willinms v. Florida, 399 115, 78, 158-39 {1970). The Court is deciding
whether unanirmity is # constimtionel requirement at the time of this writing, State v.
Johnson, 230 So0.2d 825 (La.), prok. jurir. mated, 400 ULS, 900 (1970) (Ne. 5161);
Smre v. Apodaca, 462 P.2d 691 (Ore. Cr App. 1969), cert. gronted, 400 U.S. 0L
(1970) (No. 5338). The role of unanimity is discussed in nowe 70 fnfra,

49 H. KALVEN & H, ZEISEL, THE AMERICAN JURY 4G2-63, 468-89 (1966); Asch,
Effectr of Group Pressare Upen the Modification end Distortion of Tudgments, in
READINGS IN SOCIAL PSYCHOLOGY (1952); Notwe, On Instructing Deadlocked Juries,
78 YALE LJ. 108, 110-11 (196B); C. Hawkins, Interaction and Coglition Reaiign-
ments in Consensus-Seeking Groups: A Smdy of Experimensal Jury Deliberation, 13,
146, 156, Ang. 17, 1970 (unpublished thesis oa file st Library of Congress).

00 See D, CARTWRIGHT & A. ZANDER, GROUP DYNAMICS 139-50 (3d ed. 1968);
Kelley & Thibaur, Experimental Studies of Grozp Problem Solving and Process, in
HANDBOOK OF SOCIAL PSYCHOLOGY 733, 767-68, 771-72 (G. Lindzey ed. 1954).
Some of the swdies thar have investigated group conformiry and majority rule are: Asch,
Studier of Independence and Conformity: I, A. Minority of One Against ¢ Unianimous
Majority, 70 PsycHOL. MONOGER., No, 9 (1956) (“stooges™ giving incorrect respoase
10 perceprion of simple physical srimuli czused subject o change his cpinion); Flament,
Processus d'lnfluence Socicle et Réseanx de Communicetion, G PSYCHOL., FRANCAISE
115 (1961) (change of apinion of number of poine of light seen in the experimental
apparatus ) ; Flamenr, Inflaence Sociale et Perception, 58 ANNEE FsycHOL. 377 (1938);
Gerard, The Effect of Different Dimensionr of Diragreement on the Communication
Process in §mall Gronps, 6 HUM. RELAT, 249 (1953) {opinions of group members
were smudied during discussions of hypathesical legislarive bills}; Jenness, Social Influ-
encer in the Change of Opinion, 27 J. ABNORM. So0C. PSYCHOL. 279 (1932} (estima-
tion of number of beans in o jar before and after group discussion); Luchins, Soeial
Influsnces on Perception of Complex Drawings, 21 ]. Soc. PsycuoL, 237 (1945)
(“stooges” interprerations of pictures affected views of subjects, who were children);
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(2). Experiments on group pressure have dealt with both com.-
plex and simple stimuli. In some, conformity behavior has distinct-
ly occurred where the stimulus is simple — as in choosing which of
two lines is longer,* or determining how many lights are visible on
a board.*® Yet other studies indicate that a complex stimulus or the
possibility of a complex response produces an even greater tendency
to conform® (possibly because the mental conceptualization of the
events is so malleable) " A criminal trial certainly provides such
complexity, and consequently majority persuasion should be especial-
ly pronounced.

(3). Where some factor intrudes to produce unusval pressures
towards conformity, the minority responds with a greater proclivity
to change sides.®® The charge by the judge and the jury's feeling
of a social duty to reach unanimity can create just this kind of pres-
sure® and further increase the prevalence of majority persuasion.

(4). Certain types of group structures seem especially condu-
cive to uniformity phenomena. In particular, a group-centered dis-
cussion (rather than leader-centered)™ or a group typified by par-
ticipatory leadership (rather than supervisory leadership)®® evinces

Tharndike, The Effect of Disenssion upon the Correstmess of Groap Dedivions, When
the Factor of Majority Influence is Allowed For, 9 J. S0C. PsycHoL. 343 (1938) (in-
dividual opinions on social and aestheric issues were registered before and after group
discussion}; Wheeler & Jordan, Chaenge of Individual Opinion to Accord with Group
Opinion, 24 J. ABNORM. Soc. PsycHoL. 203 {1929) (very week, subide msjority
. opinioa influenced subjects’ opinicos on social policies).

61 See Asch, rapra nore 50.

82 See Flament, Processur d'Influence Socisle et Réseaux de Commanication, 6 Psy-
CHOL, FRANCAISE 115 (1961).

83 See Coleman, Tark Difficalty and Confarmity Pressares, 57 ]. ABNORM. SoC.
PsYcHOL. 120 (1958); Flament, Ambigutd du Stimulu, Incértitude de la Résponse, of
Processus d'Influsnce Sociale, 59 ANNER PSYcHOL. 73 (1939); Luchins, Social Influ-
encér on Perception of Complex Drawings, 21 ]. Soc. PsycHoOL. 257 (1945).

64 Yee Flament, Arpects Rationnels et Génétigues des Changements d'Opinions Sous
Influence Sociale, 3 PsYCHOL. FRANCAISE 186 (1958),

63 See Back, Influence Through Socicl Commaunication, 46 J. ABNORM. SOC. Psy-
CHOL. 9 {1951); Festinger, Informal Social Communication, 57 PsYcHOL, Ruv, 271
(1950); Gerard, supra nowe 50,

40 The pressure w0 conform can be exerted on the jury by the judge's charge, The
famous Allen charge represents the ourer limies of pressure accepreble in most courts.
See Allen v, United States, 164 1U.S. 492, 501-02 (1896). The value of such pressure
must be balanced in the judge's mind zgainst the value of lewdng & few jurors prohibic
a final conclusion. The protection thar may be afforded a defendan: by such adamane
holdouts was stressed in Huffman v, United States, 297 F.24 754, 759 (5th Cit.), cers.
denied, 370 U.8. 955 (1962) (dissenting opinion).

57 See Bovard, Group Stracinre and Perception, 46 J. ABNOKM, SoC. PsYcHOL.
398 (1951).

58 See Preston & Heinw, Effects of Participatory wersus Supervitory Leadership on
Groap Judgment, 44 J. ABNORM. Soc. PsycHOL. 345 (1949).
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greater majority persuasion. There is no empirical evidence on the
matter, but it seems likely that the jury would be characterized by
both of the zbove structural typologies.

(3). The available evidence dealing directly with the jury cor-
roborates the hypothesis that deliberation generally obeys the rule of
majority persuasion.®

The above studies demonstrate that majority persuasion typifies
jury deliberations.®® In fact, the study dealing specifically with the
jary shows that this behavior occurs in about 97 percent of all
cases.” In any case where majority persuasion holds true, the pre-

B2 The small percentage of hung juries in criminel wrials is itself substential evidence
of conformity behavior becanse it shows thar unanimisy was usually azwined. Although
there is some uncertainty aboor the precise number of hung juries, 2 figure of 5.5 per-
cent stems to be faicly accurate.  H, KALVEN & H. ZEISEL, jupra note 14, ar 57 n.2,

The only empirical evidence obrained directly from 20 investigation of jury behavior
shows the prevalence of minarity capitularion, In a szmple of 225 criminal trinls, the
minority positon oo the first ballor became the ulimate verdict in caly 3 percent of
the cases; the jury was huong in an additional 4 percent of the cases. See Broeder,
The University of Chicago Jury Project, 38 NEB. L. REV. 744, 747.48 (1959) (these
figures are directly derived from Broeder's swistics). These first ballor vowes were
takén “immediately,” #d. ar 47, so they should fairly represent the jurors predilections
just before deliberation (which is the poinr in time 2t which f; is defined).

80 Mare experimentation mighe be desirable to furiher investigate the deliberarion
process.

. There are several points that should be mentioped shout the empirical smudies used

to show the prevalence of majority persuasion:

(1} ‘The studies performed ouwside of an acrual triz] context (ree smudies cited notes
49-57 supra) are not necessarily conclusive in jury simiarions. Because any num-
ber of factors could differendate the performance of juries from other small groups,
the most persuasive dara must come from studies of the jury jwelf.

{2} In the jory swdy, the pole of the jurors’ opinions was tzken “immediately." See
note 59 swpra. But this poinr of time does not correspond exacely 1o thar point
used in rthe model. The model assumed that no interaction whatsoever hed oc-
curred when these predilections were ascermined (thus precluding any majority
persussion effecs}. In the jury study desa some slighe interacrion seems to have
occurred before the jurors were polled, zlthough the experimensers do nor describe
the circumstances in any demil. See Broeder, tepra note 59, ac 747. A mose exact
study would be necessary 1o determine whether significant majority perspasion had
occurred before balloting.

(3} Majority persuasion was observed in about 93 percent of the ecases in the jury
study {in 3 percent of the cases, the minority prevailed; in 4 percent the jury
hanged). See note 59 swpre. The hung jusy cases can be broughr within the
scope of the model, ree note 62 iufra, bur the few cases where the minority tri-
umphs remain anamolies. Even where minority persuasion brevails, however, the
different size juries would again yield different resules since the probabilities of
various juror distributions would still depend on jury size,

(4} It has been assumed that each juror has some toe of predilection thar provides
a basis for clessification. Thus, the guilty-prone plus the innorent-prone jurors
wtal 100 percent  See note 49 supra.  This assumption is nor contradiced by any
evidence, bur it could be bewer corroborated.

Thus, the empirical basis-is not absoluwly coaclusive, Bur it iz very serong, and there

are no prohibitve deficiencies in the dara.

8l See notes 59 sapra & G2 infra.

TR i -
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deliberation jury (characterized by M) can be directly related to the
final verdict,

C. The Probability of Conviction as a Fanction of fi

In a case where majority persuasion exists, the majority position
before deliberation evolves into the final, unanimous verdict. Con-
sequently, the probabilities of conviction for the two sizes of jury,
Py, o and P, 1», are exactly the same as M., ;s and M., 1 if a correc-
tion is first made for those petit juries where the members initially
are equally split between conviction and acquittal.®

fi
=) fere-pee TEoAT (T T (0 Gy
i=d
12
1, 12 = i) —fy 2! 2! " s
b2 Z? (' (1 —fy) X = (112_',)! + ZK‘M! (o (1=

The model is complete at this point, and quantitative results can
be obtained by calculating the formulas.ts

82 There are rwo obvious ways to trear the ceses where the inidal jury feeling is

equally divided:

(1) assume each such case ends in a hung jury; or

(2} essume half the cases become guilty verdices and the other half acquitals,
As has been swessed throughour this smudy, such assumptions ere of linle mesic in the
absence of empirical verification. Bur even rhough there is scanc evidence relating w
the problem of initally divided juries, the firs¢ possibility can be rejecred because of
the results it yields, If each such case ended in a hung jury, a much greater number
of hangings would be expected than actually occur.  {The mathematical explanadon of
this facr is omiwed beenuse it becomes very Involved.) Thus, the second assumption
eppears more likely, simply through the process of elimination. The 10 cases where
there is evidence on this point agree exactly with the second assumprion (five cases
become acquirls, five convictions). See H, KaLveN & H. ZEISEL, supre nowe 14, ur
488, Machemutically this assumprion means

_ 6l :

S:ra—_"'-—'—z RETEY (fe}® (1-f¢)3 and
S 1

S:,u—m (fr)u (I'ff)u:

where 81, ¢ and Sy, ir denote the contribution 1o the conviction probabilities from these
special cases,

83 The model predicts no hung juries (s & consequence of the assumption of ma-
jority persussion and the treatment given the initally split juries, see note 62 sapra),
but this does not mean the results are inaccurnte. A trial ending in 2 hung jury is oot
dispositive of the defendant's case and this must be reflected in the model. The assump-
tion i5 that the deflendant is retired if the jury hangs. The probabilities of convictioa
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Figure 1

fi Values
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To use the table of probabilities, first locate the desired f: value
at the top. This parameter measures what fraction of all the po-
tential jurors would be guilty-prone if each one were to observe the
trial. The probability of convicting the defendant (expressed in
percent) with either size jury is located in the respective box below

— Pr, s and Py, 1r — acwally represent the uldmare likelihood of coaviction after zoy
necessary retrials. The resubts of the model could be essily adjusced if a pardeular jur-
isdiction departed from this practice.
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the f¢ value. The graph is interpreted by first locating the fe value
on the horizontal axis. The conviction probability for either jury
is found by seeing what value on the vertical axis corresponds to the
desired f point on the appropriate curve.

It is evident from these numerical results that serious differences
exist between the six- and 12-man juries. For nearly all values of
fu the size of the jury is substantially related to the probability of
conviction. 1If f; is larger than .5, the defendant has a greater
chance of acquittal with a six-man jury; if it is less than .5, the six-
man jury increases the likelihood of conviction. For example, when
ft equals 4, use of the six-man jury increases the defendant’s chances
of conviction from 25 percent to 32 percent, and when f: equals .2,
his chances of conviction are six times as great (6 percent versus 1
percent}.

Thus, the Court’s conclusion that both juries would return the
same verdict is erroneons. The number of jurors significantly affects
the likelihood of conviction, and all that remains is to evaluate this
functional difference in terms of the Williams test of constitution-

ality.
V. ConstrruTioNALITY OF Sox-MAN JURIES

The holding in Williams is predicated upon a belief that juries
of six and 12 persons return the same verdicts. Because that pre-
mise is incorrect, the issue of constitutionality must be reevaluated
in light of the improved analysis of jury size that has been made
here. First, the functional results obtained for each particular trial,
¢, will be extended to a more general level. Then these extended
results will be interpreted in terms of the jury's purpose and the
Court’s test of constitutionality.

When the number of jurors is reduced from 12 to six, the de-
creased representation makes the defendant’s fate more a matter of
the chance involved in selecting the petit jury. Consequently, the
actual verdict is less likely to reflect the opinion of a “representative
cross section of the community.”® Whether the defendant is ad-
versely affected by the reduced representation depends upon the
value of fi, but no connection has yet been made between #: values
and the defendant’s original conduct. It has been emphasized, in
fact, that f is exactly determined only after the courtroom proceed-
tngs have unfolded and the jury is prepared to begin deliberation.%

& Williams v. Florida, 399 {1.5. 78, 100 (1970).
85 See text accompanying notes 43-46 supra.
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The complexity of the trial creates uncertainties in f; that are fully
eliminated only after the in-court proceedings are completed.

Nevertheless, it is justifiable ta assume that each defendant may
be characterized in advaace of his trial by a relatively narrow ran ge
of f¢ values. This assumption only means that the conduct and
mental state of the accused at the time of the alleged crime are high-
ly correlated to his probability of conviction. In other words, the
uncertainties in the trial (those factors that are independent, or par-
tially independent of the defendant's original conduct and mental
state} are assumed to have only slight effects on the chances of con-
viction.®® Therefore, each defendant is associated with some small,
distinct range of fr values 77 advance of the trial (the average value
of this f: range will be denoted by fu), as well as being characterized
by an f: value after trial. From a general perspective, there are two
separate groups of defendants (those with values of fo less than .5,
and those with values of f, greater than .5) whose members are de-
termined solely by their out-of-court behavior, without looking to
the actual events that transpire in the trial. The quantitative re-
sults that have been obtained are still completely applicable — f,
simply takes the place of f: in the equations and figures 1 and 2.

"This extended formulation is sufficient to permit an evaluation
of jury size in light of the purposes of the jury ~— an evaluation that
must be made before the Williams test can be applied. The jury
fulfills its role by interjecting community opinion into the legal pro-
Cess. It is the province of the jury alone to decide the question of
guilt,"" and this issue is settled ideally when the opinion of the com-
munity is translated into the verdict’® The role of the jury is im-
paired whenever the verdict becomes less representative.

86 No empirical proof of this assumprion is offered here, The alternative ~— that o
strong correlation fails o exist between a defendant's conduct end his chances of con-
victon —— seems too contrary w our cancept of the legal sysiem o warrane 2 lengthy
refutation here. 1f u swong correlation did noc exist, it would mean chat the cours
adjudged the defendent's guilt on 2 fairly random basis. This issue lies at a very basic
level of the legal process, and merits serious evaluaton in a mare general conrexe than
that of the present seudy.

87 See generally Baldwin v, New York, 399 U.5. 66 (1970); Duncan v. Louisiana,
391 U.S. 145 (1968).

The issue of a judge pressuring che jury o rewen 2 verdicr {rather than hang} was
discussed in note 6 swpra.  Several cases have dealt with a judge's encreachment on
the jury's task of returning the final verdict. For example, Starr v. United Stares, 153
U.S. 614 (1894), held thac the judge cannot direct a verdic of conviction in & criminal
trinl withoue violating che sixth amendment.

" The jury should be “a hody truly representative of the community.”  Smith v.
Texas, 311 U8, 128, 130 (1940). In other words, the acrual verdics remurned should
be as close as passible o the typical verdicr thar would be returned by all the passible
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In terms of the present study the interrelationship of the verdicts
and the representation problem is straightforward. The f, value of
the defendant depicts the entire group of potential jurors (who pre-
sumably reflect the opinion of the community )" from which the
petit jury is taken, f, is determined by the opinion each potential
juror would have on the question of guilt if he were to watch the
trial of the defendant, If the purposes of the jury are fulfilled, the
verdict must be a function only of the defendant’s hehavior and the
representative opinions of the community. The fo value must pre-
dict with absolute certainty whether the jury convicts or acquits,’

jury subsers of the full communirty if each one had viewed the trizl,

A difficult question is whas constitutes the full community. The court has found no
tonstinetional barrier to exclusions on the basis of citizenship, ege, educational attain-
ment, intelligence, character, or judgement.  See Career v, Juty Comm'n, 396 U.S. 320,
332 {1970), Also, an exemption (mther than exclusion) that chectvely eliminates
some, cluss of persans fram jury service is permissible. Soe Hoyt v. Florida, 368 U.S.
57 (1961) (affrmed comviction where smre pracdce of exempting women yielded o
very small proportion of women in the jury pool). As exemplified by Heyi, the Court
has been reluctant 1o impose strict cross-secrional requirements on any erea other than
rzce.  This approach is nae necessarily bad, since the primary interest is o secare o per-
dict representative of the community. A cross section on the basis of sex, occupation,
politcal views, or the like is nor an end in itself, but only & means w the ultimare goal
of anmining representative verdicts. If one could show that women jurozs tend o con-
vice differendy than men, the Hoyw holding would be unjustifiable.

Once the problem of defining the community has beea seuled and the jury pool is
selected, the crucial question is how to ensure that the scrual verdict is representative of
whut would be the wypical verdicr, This problem Is discussed in note 70 fufre,

80 See nows 43, 68 rupra.

0 After determining the regquirements of a representative jury pool, cthere is seill 2
question of what the idea] trial would be to ensure the greatest likelihood of auaining
the idea decision of the jury — a verdice typicel of the verdicts that would he returned
by each subset of the pool. See nore 68 Jupra. The ideal would be o perform the
trinl over and over for each subser zad actually take the typical verdics, This is clearly
a practical impossibility, buc because mojority persuasion typifies jury deliberations, we
can make proctical approximesions to the ideal. Whenever fo <C .5, the typical verdict
would be acquiral, and the converse is true when fs>> 5. It is a simple consequence
of staristics ther fo would be known more and more accurstely as the number of pessons
polled is incrensed. ‘Thus, with one trial alone fo would be known more accurately if
the number of jurors were increased. In terms of figuee 2, the goal is 10 “square-of”
the probability of conviction curve unril the bianch w the left of fo = .5 lies on the
bortom line where P == O (30 thar acquittal is cermin when fo <2 .5) and the braoch
1o the right of fo = .5 lies on the top where P = 1 (so thar conviction is certaln cer-
tain when fu > .5). Insiead of being reduced from 12 jurors o six, the size of the jary
should be increased if its purpose is o be fulfilled. If the acmal verdicts conformed 1o
this ideal, figure 2 would appear 2y on page 550.

The requirement of unanimity should also be evaluased, I the jury were incressed
10 ghour 25, one might guess thar unarimity would be very difficule w atzin, Even
for the traditional jury of 12, however, the value of unanimity seems questionable, In
enly 7 percent of the cases smidied was there any difference berween the results rendered
under the requirement of unznimiry and what would have eccurred if o mazjosity decision
had been taken as the verdice. In 3 percent of the cases, the resulc js especially signifi-
cant because the minority eventually prevailed (che remaining 4 percent ended with
hung juries). See Broeder, supra note 39, at 747-48. It is imparrant to remember,




550 CASE WESTERN RESERVE LAW REVIEW {Vol. 22: 5329

As fo becomes less determinative of the verdict, the verdict is less
an expression of the opinion of the community. The representative
quality of the jury is impaired in exactly this manner when the jury
size is reduced because such a reduction makes fo less determinative
of the final outcome of the trial.™ The statistical fluctuations in the
selection of the petit jury render the defendant's fate more a matter
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however, that the data on majority persuasion in the deliberation process ix nor concly-
sive. See nowe 60 supra. One could discuss the value of unanimity endlessly, but the
absence of empirical supporc would reader such ag anzlysizs relarively worthless.

71°The discassion here emphasizes the harmful effects of the six-man jury thae befall
those defendents for whom f, is less than .5. If the 12-man jury is reained this group
would have less chance of coaviction, although the ather group of defendzncs (chose
with an f, greater than .5) would be subjected 10 o higher chance of conviction. This
latter group, however, does not have g legitimate ergument against the 12.man jury.
The mere face thar a jury of six would provide a greater chance of escaping conviction
is not meaningful by iself. A defendanc secking six jurors (since he believes his fa
value o be greacer than -3) would be basing his RIEWMENt on a circumveniion of the
rale of the jury, not 2 fulfilment of its role. The jury should wansform the opinion of
the conumunity into che final verdict, bur the smaller jury would reduce such a defen-
dant's chances of conviction only because ir is less represensative of che cemmunicy and
thus more subject 0 deviarions [rom the ideat verdict, The group of defendancs with
an fu vilue less than .5 claims che right 0 12 jurors on the grounds thar their fate will
more likely be a tve reflecton of the community opinion and wonsequently a greazer
fulfiliment of the purposes of the jory erial.
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of chance — and less a product of his behavior and the community’s
values — as the number of jurors is lowered.

Thus, a change to six jurors from the traditional number of 12
derogates from the goals of a trial by jury. The constitutionality
of the six-man jury depends upon how this fact fits into the test laid
down in Williams. This test requires a combined evaluation of his-
tory, purpose, and function. It looks

to other than purely historical considerations to determine which
features of the jury system, as it existed at common law, were pre-
served in the Constitution. ‘The relevant inquiry . . . [is] the func-
tion which the particular feature [that is, the historical feature,
which here of course is the requirement of 12 furors] performs
and its relation to the purposes of the jury trial 7

The Williams test clearly specifies that the operational signifi-
cance of size is critical to the constitutionality of the six-man jury.
There is no indication, however, of the weight that should bhe ac
corded the functional difference between the six-man jury and the
traditional jury. Thus, one reading would preserve the historical
feature when its loss would detract from the purposes of the jury
in any way whatsoever. This reading of the test would clearly mean
that the six-man jury is unconstitutional. A second interpretation
would require some “substantial” impairment of these purposes be-
fore the historical precedent would become a constitutional require-
ment. If the latter reading is taken, the effect required to show a
substantial departure from the performance of the traditional jary
is as yet unknown. It has been shown, however, that six jurors
never fulfill the purpose of the jury as well as the 12 required at
common law. Over a large portion of the f, range, the six-man
jury significantly changes the probability of conviction and this
change invariably constitutes a derogation from the ideal, repre-
sentative verdict.” Because of the vagueness of the Court's stan-

2399 U.S. ar 99-100.

73 A compiesely rigorous assessment of subsantizlity requires knowledge of che rela.
tive number of defendanes corresponding w0 each f, value. Ocherwise, it cannot be
shown how many persons suffer a partioular degree of prejudice. An accurate experi-
ment measuring fo by dealing directly with zll availahle jurors wonld be extremely
complex, if possible ar all. An excellear surrogate is 1o study the predilections of the
perit jurors, and then infer the relarive frequency of various fo values, This procedure
is very accurate if a fairly large number of cases is used. The available dara does pot
vompletely subdivide the juror predilections, but it is sufficiently refined 1o allow a few
criteal conclusions, See H, KALVEN & I, ZEISEL, fupra note 14, ar 487. Most im-
portantly, it can be inferred from the first ballot votes {the measure of 1he predilections
of the petit jurors) thar a significant fraction of defendants are scattered through the
range where f. is greater than .0, bue less than .5, Thus, the possibility of prejudice
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dard, it is still not clear whether these differences are substantial, but
a positive answer seems by far the most logical. If even greater
differences were required — differences such as might accur with a
jury of two or three persons — the correlaton between representa-
tive verdicts and actual verdicts would be quite low. f, would de-
termine the verdict with relatively little certainty, although ideally
it should do so with absolute certainty. The six-man jury lies mid-
way between this kind of total frustration and the performance of
the traditional jury — an area where the label of substantial seems
perfectly fitting,

Thus, the Williams test was muisapplied. If the Court had
abided by the test it laid down, the six-man jury would have been
declared unconstitutional. Even if the requirement of substantiality
is read into the test, the smaller jury seems to be constitutionally
proscribed.

It is worthwhile at this point to comment on another important
consequence of the Court's test. The decision to use history as a
guideline for a functional analysis involves a great deal of discre-
tion and subjectivity on the part of the Justices.™  And once laid
down, the Court’s test essentially forecloses arguments from analo-
gous areas of the law. The constitutionality of the six-man jucy
must be resolved within the rubric of the Williamys test, and other
constitutional rulings are largely irrelevant. Only if Williams had
provided no other test in the place of a purely historical approach

10 2 defendent in this range is not just an abstract possibility, bue a real and ineviwmble
consequence of using the six-man jury.

74 When a constimtional claim is raised, there {s no guidance in the Consdrtion
to the type of tese that should be applied. Consequensly, the Justices have virtually
unrestrained latimude in choosing the appropriate test for the octesion.  For exemple,
Chief Justice Marshall often used a strictly wexmal type of consdtutipnal interpretation;
he would argue that = logical reading of the words alone demanded his conclosion, Bur
this rype of interpretation is os ulrimately ad hoc as any other, In Marbury v. Madison, 5
U.S. {1 Cranch) 137 (1803), Chief Justice Marshall argued that if the Supreme Court’s
appellate and original jurisdiction were nog muruatly exclusive, pare of artele 1T would
be meaningless. But he explicicly rejected this “'self-evidens” principle when the oc-
casion suited him. See Cohens v. Virginiz, 19 U.S. (6 Whest) 264, 20799 {1821).

Another example is the variety of wses uoder the due process clause of the 14:h
amendmeat. In cerin cireumstances a stmee will be upheld againss a challenge under
the due process clause if the stare can show any debatable basis for it value, See, e.p.,
Ferguson v. Skrupa, 372 U8, 726 {1963). In other cases the swmte must show a com-
pelling interest w justify i regulations. Sve, e.g., Griswold v. Connecricut, 381 15.5.
479 (1965). Obviously these differences are read into the Constirution by the judges
alone. The 14th amendment provides only one sizndard, nor ag entire array of sun-
dards that vary accarding to the kind of case being decided,
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would other aspects of constitutional law provide the criteria for
deciding the case.™ L )
There is one question, however, that falls outside the Cf)url:.s
test, and that is whether a defendant must show actual harm in his
Own case to secure reversal. In some cases, the Court has looked to
the facts for an indication of some actual prejudice to the petitioner
before reversing his conviction.™ Ip others, the conviction has been
examined in the abstract and reversed without proof of actual Ppreju-
dice if the possibility of prejudice seemed sufficient.”™ The difficalty
in making a persuasive showing of actual prejudice is a factor in the
Court’s decision to waive the burden of such a showing.™ A de.
fendant challenging the six-man jury has a valid claim of prejudice
only if his f, value is jess than .5. In practice g large percentage of
defendants would have fo values less than .5, and consequently the
chances of prejudice are significant. But because of the complexity
of finding what £, value €Xists in a particular case, a defendant prok.

substantial porgng of the perip i i
ul Jury was inaacent-prone ap the firgt ballpr. 5, Kar-
VEN & H. ZEISEL, THpra noe 4, g; 487; of. now 73 supra, e




junction with a description of the deliberation
process, shows that the six

-man jury convicts different persons. ‘This
difference is not a meaningless or arbitrary distinction, but reflects

Davip k. WALBERT




